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Proposed Amendments to Ethics Rules on Soliciting Clients

Changed Focus

any factors suggest that the le-
gal market is in the midst of a
sea change. Consumer expecta-
tions are evolving as technologies such as

Lyft, Amazon Now and RedFin offer near-
instantaneous service via mobile device for
a predetermined price. How will Oregon
lawyers adapt to the changes around us?

The free flow of information may tan-
talize those seeking solutions to basic life
problems. A quick Google search on how
to obtain a divorce, secure a restraining
order, rent out a spare room or fight fore-
closure may offer some useful legal in-
formation interspersed with bad advice,
but “self-navigators” must find a way to
distinguish between the two. In this bur-
geoning and somewhat confusing online
environment, many lawyers are eager to
capitalize on new web-based tools to con-
nect with and serve Oregonians’ everyday
legal needs.

Indeed, a lawyer’s ability to answer
questions and point clients to lasting,
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workable solutions is as valuable as it
ever was. But data shows that Oregon’s
access-to-justice gap persists. In Oregon
circuit courts, 80 percent of people seek-
ing a divorce are self-represented; in resi-
dential evictions, the number spikes to
85 percent.! A recent study concluded
that low-income Americans receive in-
adequate or no professional legal help for
86 percent of the civil legal problems they
face in a given year; to a large extent, the
legal needs of middle-income America are
similarly unmet.?

Change is afoot. The combination of
emerging technologies, an untapped mar-
ket for low- and middle-income people
with legal problems, and consumers’ natu-
ral desire for legal answers at a reasonable
and predictable price is driving change.
All around us the legal market is in the
throes of innovation, with millions of dol-
lars in investment pouring into “alterna-
tive” legal service industries.

The Futures Task Force

How might the bar’s regulatory struc-
ture respond to these pressures? The Board
of Governors established the OSB Futures
Task Force to examine both regulation
and innovation. A task force regulatory
committee met from November 2016 to
June 2017 to discuss how the bar’s regula-
tion of the practice of law should evolve.
The committee was composed of judicial
and legal scholars, litigators, business at-
torneys, sole practitioners, legal aid ad-
vocates, consumer protection specialists,
ethics experts, practice management in-
novators and members of the public com-
mitted to access to justice.

At the end of seven months of hard
work, rather than recommending the
bar double down on traditional ap-
proaches, the regulatory committee pro-
posed a course of modest change to al-

low Oregon lawyers to test the waters
of innovation.

Outlined in this column is one of the
regulatory committee’s recommendations,
to amend the advertising and solicitation
rules. A second recommendation, to ex-
pand the opportunities for Oregon lawyers
to work with lawyer referral services, will
be addressed in next month’s bar counsel
column. Both proposed amendments seek
to grant lawyers greater latitude as they
use emerging tools to better serve clients
and increase access to justice.” The board
has voted to place the recommendations
on this fall’s House of Delegates agenda.

The Proposed Rule

Things happen fast in today’s world.
Legal consumers want efficient, timely
service, but they may not know how to
find the right lawyer or even whether they
can afford legal advice. Often, a potential
client’s impulse is to reach out online first
for help, seeking to learn from neighbors,
friends or search engines about the legal
landscape and others’ experiences in it.
Every lawyer has at one point or another
seen a posting on Nextdoor, Facebook,
Craigslist or in the comments field of an
informational website made by a person
who appears to need legal advice, but
seems a little bit lost.

Given the pervasiveness of these re-
quests for assistance, lawyers may feel
their hands are tied by the limitations on
lawyer advertising. As presently written,
Rule 7.3 requires lawyers to avoid any
“in-person, live telephone or real-time
electronic” solicitation of a potential cli-
ent unless the lawyer has an existing close
personal or business relationship with the
potential client, or unless the potential
client is also a lawyer. These limitations
were originally intended to prevent law-
yers from unduly pressuring clients with
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their persuasive sales pitches, but in the
modern context, it can fairly be asked
whether they are also acting as unneces-
sary batriers to effective communication
with the public.?

Relatedly, a question arises whether
court regulation of attorney speech has
once again, in part because of advances
in technology, run up against the consti-
tutional barrier of Oregon’s free speech
protections. In making its recommenda-
tion to amend Rule 7.3, the task force
concluded that given the constitutional
implications, “legitimate consumer-pro-
tection concerns can be protected by a
more narrowly tailored rule that reflects
the reality of the current market and that
does not implicate free-speech protec-
tions under Article [, section 8.”

Lawyers understandably want to in-
teract with potential clients in web-based
“live” chats and in social settings. A law-
yer may frequently recognize that a person
has a legal need before that person does.
To enable lawyers to more freely engage
with Oregonians who have legal needs,
the regulatory committee proposed easing
some of the restrictions on in-person so-
licitation, while retaining protections in
place designed to protect consumers from
overreaching and abuse. As proposed,
Rule 7.3 would be amended as follows:

Rule 7.3 Solicitation of Clients

{arA lawyer shall not by in-person,
live telephone or real-time electronic
contact solicit professional employment
by anv means if whernastgmifreant-mo-

rveforthe 1 o do s the e

(a) the lawyer knows or reasonably
should know that the physical, emotional
or mental state of the person who is the
subject target of the solicitation is such
that the person could not exercise reason-
able judgment in employing a lawyer;
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(b) the person who is the target
subject of the solicitation has made
known to the lawyer a desire not to be

solicited by the lawyer; or

(c) the solicitation involves coercion,
duress or harassment.

This proposal is similar to a revision
adopted by the Virginia State Bar ear-
lier this year, in that it refocuses Rule
7.3's in-person solicitation prohibition
on protecting the consumer.” The policy
rationale behind the rule is to provide
attorneys with greater flexibility to offer
help. In a world where low- and middle-
income QOregonians are struggling to find
meaningful access to lawyers, any barrier
to communication should be firmly rooted
in the principles of consumer protection.
Under the new set of rules, lawyers who
identify a prospective client with a legal
need will be able to offer to help, as long
as one of the well-tailored exceptions
does not apply. Lawyers who engage in
conversations at social events or in online
chats will be empowered to offer their

The Evolution of Oregon’s
Advertising Rules

The present proposal builds upon the
changes to Rules 7.2 and 7.3, approved by
the House of Delegates in November 2016
and enacted in January 2017, which were
designed to empower lawyers to modernize
their advertising.

In January 2017, the Oregon Supreme
Court adopted rule amendments that now
require lawyers merely to include only “con-
tact information” in advertisements, rather
than a full "office address.” RPC 7.3. This
enables lawyers to more fully engage in
advertising mediums with character limita-
tions, such as Twitter and GoogleAds. At
the same time, the court removed the re-
quirement that lawyers who engage in tar-
geted advertising of persons known to be in
need of legal services must label their adver-
tising as “Advertising Material.” RPC 7.2(c).
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or call 503.639.6911.

services, as long as the offer complies with
the other rules (most importantly, by not
being misleading, RPC 7.1).

Note that this proposal would not al-
ter the statutory restrictions on nonlaw-
yers earning fees for “running” in personal
injury cases. ORS 9.500.

Comments Welcome

The Board of Governors has adopted
the OSB Futures Task Force’s recommen-
dation to amend Rule 7.3 and has placed it
on the House of Delegates agenda for No-
vember 2017. The board invites comments
regarding any and all of the futures rask
force's recommendartions, including the
one discussed in this column; comments
should be directed to futures@osbar.org.

Endnotes

1. Oregon Judicial Department, Oregon Circuit
Courts Self-Represented Parties (2016).

2. Legal Services Corparation, “The Justice
Gap,” (2017).

3. Intotal, the task force report offers eight
recommendations. The recommendations
seek to empower Oregon lawyers to lever-
age technological advances, to improve
access to justice for Oregonians and to
modernize the Oregon State Bar. The execu-
tive summary and full report are available at
www.osbar.org/leadership/bog/
bog_taskforces.htmi.

4. Comment (2) to ABA Model Rule 7.3 states:
"These forms of contact subject a person to
the private importuning of the trained advo-
cate in a direct interpersonal encounter. The
person, who may already feel overwhelmed
by the circumstances giving rise to the need
for legal services, may find it difficult to eval-
uate all available alternatives with reasoned
judgment and appropriate self-interest in the
face of the lawyer's presence and insistence
upon being retained immediately. The situa-
tion is fraught with the possibility of undue
influence, intimidation and overreaching.”

5 The newly adopted Virginia Rule of Profes-
sional Conduct is available in full at www.
vsh.org/docs/SCV_order_para_7_1_7_5.pdf.

Ethics opinions are published and up-
dated on the bar’s website at www.osbar.org/
ethics/toc.html.

An archive of Bar Counsel columns is
available online at www.osbar.orgfethics/
bulletinbarcounsel.html.

Amber Hollister is general counsel for
the Oregon State Bar. She can be reached at
ahollister@osbar.org or (503) 431-6312.
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